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INTRODUCTION

In March 2008, Ruby Corado, a Latina resident of the District of Columbia,
was arrested by the Metropolitan Police Department during the investigation of a
domestic dispute.1 Upon arrival at the Central Detention Facility (“D.C. Jail”),
Ms. Corado was strip-searched, housed in the men’s division of the jail, and
forced to reside overnight with several male inmates.2 The next day, criminal
charges against Ms. Corado were dropped and she was released.3

Ms. Corado’s brief experience at the D.C. Jail included four humiliating
experiences she was forced to endure, beyond the degradation experienced by all
arrestees, simply because she is a transgender4 woman. First, she was strip-
searched in front of a group of men who ogled her body and made degrading
comments.5 As Ms. Corado describes, “The marshal kept saying, ‘What do we
have under here?’ because I have big breasts . . . then he strip searched me in this
little room where they put a bunch of guy—where you’re basically at their
mercy.”6 Then, the Department of Corrections inaccurately classified Ms. Corado
as “male” because of her genitalia, despite her female gender identity and

1. Yusef Najafi, Transgender Women Prepare to File Lawsuit in Response to Treatment in D.C. Jails,
METRO WEEKLY (Washington, D.C.), April 3, 2008, http://www.metroweekly.com/gauge/?ak�3345
[hereinafter Najafi, Treatment in D.C. Jails] (Ms. Corado and her boyfriend were both arrested during a
domestic dispute, and Najafi reports that she was charged with simple assault.) As a general matter,
LGBT victims of violence are more likely to be arrested by police during investigations of domestic
disputes when compared to non-LGBT victims of violence. See NATIONAL CENTER FOR VICTIMS OF CRIME

& NATIONAL COALITION OF ANTI-VIOLENCE PROGRAMS, WHY IT MATTERS: RETHINKING VICTIMS

ASSISTANCE FOR LESBIAN, GAY, BISEXUAL, TRANSGENDER, AND QUEER VICTIMS OF HATE VIOLENCE &
INTIMATE PARTNER VIOLENCE 8 (Mar. 2010), available at http://www.avp.org/documents/WhyItMatters.
pdf (describing how police who encounter LGBT intimate partner violence are more likely to “simply
assign the label of ‘mutual abuse’ and arrest both parties in incidents of violence”). Cf. AMNESTY

INTERNATIONAL, STONEWALLED: POLICE ABUSE AND MISCONDUCT AGAINST LESBIAN, GAY, BISEXUAL, AND

TRANSGENDER PEOPLE IN THE U.S. 83 (2005), available at http://www.amnestyusa.org/outfront/stonewalled/
report.pdf (reporting that police fail to take domestic violence against transgender victims seriously).

2. Najafi, Treatment in D.C. Jails, supra note 1.
3. Id.
4. “Transgender” is an umbrella term that refers to a “broad spectrum of people whose identity or lived

experience do not conform to the identity or experiences typically associated with the sex assigned to that
person at birth.” Franklin H. Romeo, Beyond a Medical Model: Advocating for a New Conception of
Gender Identity in the Law, 36 COLUM. HUM. RTS. L. REV. 713, 713 n.1 (2005). In the context of this
Comment, “transgender” and “gender non-conforming” are used to describe individuals who may or may
not identify as “transgender” themselves, but instead as transsexual, trans, gender-queer, transgender
women, transgender men, or simply women or men. Because gender identity is both personal and
culturally specific, where possible, individuals are identified by their specific gender identity as opposed
to broad categorization. Any failure to do so is solely the responsibility of the author.

5. Najafi, Treatment in D.C. Jails, supra note 1 (As one local activist described, many transgender
women in the D.C. Jail “are women with double-D [breasts], fully formed females . . . and they’re made
to disrobe in front of men. It’s degrading, and it has to stop.”). Unfortunately, forcing female inmates to
strip and present their nude or semi-nude bodies to other inmates and guards is not unique to transgender
inmates nor uncommon in the women’s division of the D.C. Jail. See Newby v. District of Columbia, 59
F. Sup. 2d 35, 37 (D.D.C. 1999) (describing multiple incidents where guards forced female inmates to
strip off their clothing while guards watched).

6. Najafi, Treatment in D.C. Jails, supra note 1.
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expression.7 Next, she was asked to urinate in front of other inmates while
standing up,8 an experience that is particularly degrading because of the forced
exposure of her genitals and assuming a “male” urinating posture (standing, as
opposed to sitting). She was then forced to share a room overnight with several
male inmates.9

Ms. Corado’s humiliating experience is all too familiar for transgender
residents of the District of Columbia and across the nation, especially low-
income transgender residents of color. At the time of her arrest, the District of
Columbia Department of Corrections had an ad hoc policy regarding the housing
and classification of transgender individuals in the gender-segregated D.C. Jail
that left transgender arrestees at the mercy of individual corrections officers.10

Angry about such humiliating treatment and dangerous conditions, D.C.
transgender residents organized a campaign to improve conditions for transgen-
der and gender-variant pre-trial detainees and inmates in the D.C. Jail. The D.C.
Trans Coalition (“the Coalition”)—a grassroots, all-volunteer organization of
transgender, gender-variant, and allied individuals who sought to secure and
protect the civil rights of the District’s transgender communities11—led the
charge.

After nearly fourteen months of negotiations, community meetings, protests,
and collaboration with local service providers and public interest lawyers, the
Coalition’s campaign achieved a significant victory. On February 20, 2009, the
District’s Attorney General announced a revised policy for the classification and
housing of transgender inmates,12 making the District’s gender classification and
housing policy one of the most progressive in the nation.13

Unfortunately, given the staggering failure of the criminal system to safely
house transgender inmates and provide adequate medical attention and protection
from rampant physical and sexual abuse,14 even a relatively progressive and
forward-thinking policy may fail to guarantee humane treatment for transgender

7. Id.
8. Id. (“Corado says she was also asked to urinate in a cup, standing up, again in front of everyone

else.”).
9. Id.
10. Id. (“There’s really no guidelines that are in place on how to deal with transgender individuals . . .

And the bigger [issue] is people are arrested, booked, and then . . . housed in the wrong section of the jails
[where] they just get victimized over and over again.”) (quoting Ruby Corado, member of the D.C. Trans
Coalition).

11. Letter from Alison M. Gill, Member, D.C. Trans Coalition, to Alexis Taylor, General Counsel,
D.C. Office of Human Rights (Aug. 1, 2008) (on file with author).

12. District of Columbia Department of Corrections, Program Statement: Gender Classification and
Housing, DIR 4020.3(7)(e) (Feb. 20, 2009), available at http://doc.dc.gov/doc/lib/doc/program_statements/
4000/PS4020_3GenderClassificationandHousing022009.pdf [hereinafter Revised Policy].

13. Letter from Peter J. Nickles, Attorney General, District of Columbia, to Deborah M. Golden, Staff
Attorney, Washington Lawyers’ Committee for Civil Rights & Urban Affairs (Feb. 20, 2009) (“Pursuant
to this policy, the District will be one of only a few jurisdictions in the nation to permit transgender
inmates to be housed according to their gender identity.”) (on file with author).

14. See infra section I(B).
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arrestees and inmates. After the policy was adopted, members of the D.C. Trans
Coalition acknowledged the seemingly intractable challenges and responded
with cautious celebration, calling the policy “an important step in the right
direction.”15 Simultaneously, the Coalition criticized the lack of enforcement
mechanisms in the policy and the D.C. Attorney General’s failure to accommo-
date any meaningful efforts for community review of the final policy.16 Those
active in the campaign cautioned against apathy, calling the new policy “the start
of a dialogue [with the D.C. Department of Corrections], not an end.”17

This article aims to tell the story of the D.C. Trans Coalition’s campaign to
improve conditions for transgender and gender-variant residents arrested and
detained in the District of Columbia. The campaign offers an opportunity to
assess the political viability of model prison policies,18 explore areas where
prison and other government officials vigorously resist reform, and identify
successful strategies for other political campaigns that seek to improve the lives
of transgender inmates.

The campaign also illuminates important lessons for lawyers engaged in social
justice struggles. While social justice lawyers have increasingly recognized the
need to work collaboratively with communities19 and consider non-legal courses
of action,20 many well-meaning lawyers overstep their roles as legal counsel to
the net effect of disempowering local community leaders and co-opting
grassroots movements.21 A narrative of the D.C. Trans Coalition’s campaign

15. J. Rhodes Perry & Jason Terry, Op-Ed, Better Treatment For Trans Inmates, WASH. BLADE, Mar.
13, 2009, at 18.

16. The authors charge the Attorney General with driving the negotiation process quickly and without
adequate notice of upcoming hearings in an attempt to discourage meaningful community input. Id.

17. Id.
18. For example, the city of San Francisco engaged in a multi-tiered collaboration between

transgender residents and social justice lawyers to develop and publish a set of Model Protocols on the
Treatment of Transgender Persons, though the protocols were never adopted in San Francisco county
correctional facilities. See generally MURRAY D. SCHEEL & CLAIRE EUSTACE, MODEL PROTOCOLS ON THE

TREATMENT OF TRANSGENDER PERSONS BY SAN FRANCISCO COUNTY JAIL (2002), available at http://
transreference.transadvocacy.com/reference/transgenderprotocol.pdf.

19. This is in opposition to so-called traditional civil rights lawyering where lawyers lead the charge
on social justice struggles by engaging in strategizing and litigating on behalf of the affected community
and without meaningful input and leadership from the affected community.

20. “The rebellious [lawyering] model . . . attempt[s] to eliminate . . . the distance between the lawyer
and the client by encouraging the lawyer to consider non-legal courses of action . . . . At bottom, the idea
of rebellious lawyering demands that lawyers . . . nurture sensibilities and skills compatible with a
collective fight for social change.” Michael Diamond, Community Lawyering: Revisiting the Old
Neighborhood, 32 COLUM. HUMAN RIGHTS L. REV. 67, 84-85 (2000) (book review) (internal quotations
omitted).

21. See Orly Lobel, The Paradox of Extralegal Activism: Critical Legal Consciousness and
Transformative Politics, 120 HARV. L. REV. 937, 939 (2007) (defining cooptation as “a process by which
the focus on legal reform narrows the causes, deradicalizes the agenda, legitimizes ongoing injustices,
and diverts energies away from more effective and transformative alternatives”). Lobel also criticizes
critical legal scholarship for privileging extralegal activism over traditional civil rights lawyering even
though extralegal strategies embody many of the same dangers of cooptation. Id. But see Scott
Cummings, Critical Legal Consciousness in Action, 120 HARV. L. REV. F. 62, 62-63 (2007)
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offers lawyers a model of community-led struggle that incorporates discrete and
successful collaboration with local social justice lawyers at moments where
traditional lawyering skills are utilized for maximum impact.

This article is informed and inspired by existing social justice lawyering case
studies,22 though there are important differences between existing studies and
this article. First, I did not form a client/lawyer relationship with the D.C. Trans
Coalition or any individual member of the Coalition during the campaign. The
Coalition is not represented by counsel but works in partnership with LGBT and
prisoners’ rights lawyers on shared goals. Second, as an ally of the Coalition, I
played only a minor role in supporting the campaign.23 In contrast, many authors
of community lawyering case studies have been significantly involved in
campaigns and have served as legal advisors to the campaigns for many years.
Third, I rely heavily on in-person interviews and news articles in recounting the
events of the campaign and formulating the lessons learned.

Part I of this article briefly outlines the abuses faced by transgender arrestees
and inmates in the District of Columbia and the inadequacy of previous policies
for housing transgender inmates safely and providing adequate protections and
medical care. Part II describes the D.C. Trans Coalition’s campaign, including
actions taken, key turning points and outcomes. Part III offers an analysis of the
campaign, lessons for social justice lawyers, and next possible steps for lawyers
collaborating with the D.C. Trans Coalition.

I. THE PROBLEM: STATE OF CRISIS FOR TRANSGENDER INMATES

A. OBSTACLES FOR THE DISTRICT’S TRANSGENDER RESIDENTS

Transgender residents in the District of Columbia face a plethora of challeng-

(distinguishing Lobel’s critique, which is based on a theoretical account of social justice lawyering, by
introducing a new term, “constrained legalism,” to describe the current practice of public interest lawyers
who recognize the limits of both traditional lawyering and extralegal activism and exploit opportunities
offered by the law to advance social justice goals).

22. I was deeply inspired by the following case studies, among others: Zenobia Lai et al., The Lessons
of the Parcel C Struggle: Reflections on Community Lawyering, 6 UCLA ASIAN PAC. AM. L.J. 1 (2000);
Christine Zuni Cruz, [On the] Road Back In: Community Lawyering in Indigenous Communities, 24 AM.
INDIAN L. REV. 229 (1999/2000); Jennifer Gordon, We Make the Road by Walking, 30 Harv. C.R.-C.L. L.
Rev. 407 (1995); Lucie E. White, To Learn and to Teach: Lessons from Driefontein on Lawyering and
Power, 1988 WIS. L. REV. 699 (1988).

23. Before conceiving this note, my work with the D.C. Trans Coalition included: 1) attending
approximately ten Coalition general body or committee meetings; 2) conducting research on processes
for reporting police brutality in Washington, D.C., including drafting a model process and writing
educations materials for a Know Your Rights training; 3) drafting a response to the Office of Human
Rights’s effort to strip D.C. Human Rights Act protections for transgender individuals from situations
involving D.C. custody in July 2008 as a legal intern at University Legal Services, D.C.’s protection and
advocacy organization for people with disabilities; 4) organizing a community forum in October 2008 on
transgender incarceration issues; and 5) attending a community town hall forum in March 2009.
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ing circumstances, including anti-trans harassment and violence,24 employment
discrimination resulting in unemployment and underemployment,25 and diffi-
culty accessing sex-segregated facilities,26 including public restrooms,27 and
public housing facilities28 such as homeless shelters29 and residential addiction
treatment facilities.30

The District’s government, like that of many metropolitan regions,31 has a
history of failing to provide basic emergency services to transgender residents. In
1995, the D.C. Fire and Emergency Medical Services (EMS) sparked outrage
among transgender communities and allies when Tyra Hunter, a transgender
woman, was seriously injured in a car crash and responding rescue workers, upon
discovering that she had male genitalia, openly mocked her and delayed
life-saving treatment.32 The rescue workers lost valuable minutes as they taunted
and mocked the car crash victim.33 Ms. Hunter died of her injuries.34

The District has also historically failed to provide effective police services to
transgender victims of crime.35 Community members have long believed that

24. See JESSICA XAVIER, FINAL REPORT OF THE WASHINGTON TRANSGENDER NEEDS ASSESSMENT SURVEY

16 (2000), available at http://www.gender.org/resources/dge/gea01011.pdf (finding 43% of 252 transgen-
der survey respondents reported being victims of violence and/or crime, with 75% of the victims of
violence and/or crime attributing the acts to transphobia or homophobia).

25. See XAVIER, supra note 24.
26. See generally JODY L. HERMAN, GENDER REGULATION IN THE BUILT ENVIRONMENT: GENDER-

SEGREGATED PUBLIC FACILITIES AND THE MOVEMENT FOR CHANGE IN WASHINGTON, D.C., A CASE STUDY

APPROACH (forthcoming May 2010) (manuscript at 124-25, on file with author) (presenting original
research on anti-transgender discrimination in sex-segregated facilities in the District of Columbia,
particularly public restrooms).

27. See id. at 194-95 (finding that 70% of the 93 surveyed transgender or gender-nonconforming D.C.
residents “reported having at least one incident of denied access, verbal harassment, or physical assault
when accessing or using gendered public restrooms”).

28. See id. at 124-25 (finding 6 out of 8 transgender respondents residing in D.C. public housing
facilities, including homeless shelters, treatment facilities, D.C. police holding facilities, D.C. Jail, and/or
a half-way house, experienced physical assault, verbal abuse, denial of medical care and/or hormones,
harassment, and/or being treated worse than others by property managers and housing staff).

29. See id. at 124-25.
30. See id. at 124-25.
31. See generally Rebecca L. Stotzer, Violence Against Transgender People: A Review of United

States Data, 14 AGGRESSION & VIOLENT BEHAV. 170, 173 (2009) (noting that “[w]ithin the transgender
community it is common knowledge that interacting with [police] authorities invites a certain level of
possible victimization, or revictimization”).

32. See Bill Miller, D.C. Settles Bias Suit in 1995 Death; Rescue Workers Mistreated, Mocked Injured
Transvestite, WASH. POST, Aug. 28, 2006, at B-1 (“When rescue workers responding to the crash
discovered Hunter’s male genitalia, they allegedly made crass remarks and stopped treat-
ment . . . . [Joseph A. Bastien] allegedly failed to give him [sic] a blood transfusion at the hospital that
might have saved his [sic] life. He also failed to insert a chest tube to drain blood that was pooled near
Hunter’s heart. Had he taken those basic steps, [Richard F. Silber]’s medical witnesses said, Hunter
would have had an 86 percent chance of survival.”); see also Lou Chibbaro, Fire Dept.’s Gay Liaison
Pledges ‘Openness’, WASH. BLADE, Jul. 13, 2007 (on file with author).

33. See Chibbaro, supra note 32.
34. See id.
35. The District of Columbia is hardly unique in this respect. Across the nation, transgender victims of

crime fail to receive adequate protection and services from the police. See generally AMNESTY
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murders of transgender victims go unsolved more often and for longer than
murders with non-transgender victims.36 Dozens of transgender individuals have
been murdered in the District since 1996.37 For example, in 2002, Ukea Davis, 19
years old, was shot to death along with her friend Stephanie Thomas while sitting
inside a parked car.38 In 2005, Elexuis Woodland, a transgender woman, was shot
to death during a robbery.39 Many other murders have also occurred.40

While District police regularly fail to arrest and charge perpetrators of
anti-transgender violence, they appear less hesitant to arrest transgender residents
for non-violent crimes. In the District, rapid gentrification has contributed to
increased policing for prostitution in newly developed areas, leading to dispropor-
tionately increased arrests and convictions for transgender women accused of
prostitution.41

In 2006, the D.C. City Council amended anti-prostitution laws to empower
police to arrest any individual in certain “Prostitution Free Zones” if officers
believed that individuals were attempting to engage in prostitution.42 D.C.
advocates argue that the Prostitution Free Zone laws simply “legitimated long
standing police activities such as . . . arresting all transgender women in certain
areas on suspicion of their engagement in prostitution,”43 ensnaring many
transgender women who are not engaged in sex work, but perceived to be sex

INTERNATIONAL, STONEWALLED: POLICE ABUSE AND MISCONDUCT AGAINST LESBIAN, GAY, BISEXUAL, AND

TRANSGENDER PEOPLE IN THE U.S. 3 (2005), available at http://www.amnestyusa.org/outfront/stonewalled/
report.pdf (reporting that “U.S. authorities are failing to act with due diligence to prevent and investigate
crimes against LGBT people”).

36. Yusef Najafi, Transgender Day of Remembrance Reminds D.C. Residents of Cold Cases, Murders,
METRO WEEKLY (Washington DC), Nov. 15, 2007, available at http://www.metroweekly.com/gauge/
?ak�3084 [hereinafter Najafi, Transgender Day of Remembrance].

37. Id.
38. Allison Klein, Victims Slain for Nonconformity, Report Says, WASH. POST, Dec. 15, 2006, at B-1

(“[Stephanie Thomas] and Davis were found early Aug. 12, 2002, at 50th and C streets SE, in the front
seat of Thomas’s vehicle. Each had at least 10 bullet wounds.”).

39. Najafi, Transgender Day of Remembrance, supra note 36.
40. Id. Other victims of anti-transgender violence include Tyra Henderson, Tasha Hunt, Mimi Young,

Bella Evangelista, Punana Walker (shot and critically injured), and Emonie Spaulding. See Jessica
Xavier, Fact Sheet for Anti-Transgender Violence in the District of Columbia (2003), available at
http://www.gllu.org/PDFs/TGFactSheet.pdf.

41. See ALLIANCE FOR A SAFE & DIVERSE D.C., MOVE ALONG: POLICING SEX WORK IN WASHINGTON,
D.C. 6-10, 13-17 (Different Avenues 2008), http://www.differentavenues.org/MoveAlongReport.pdf
[hereinafter ALLIANCE].

42. See Omnibus Public Safety Emergency Amendment Act, D.C. Act 16-445 (2006) (creating
“Prostitution Free Zones”). See generally Anti-Prostitution Amendment Act of 2005, D.C. Code
§ 22-2701 et seq. (criminalizing prostitution and solicitation of prostitution in the District). Legal
advocates have attempted to challenge the constitutionality of Prostitution Free Zones in other states. See,
e.g., State v. Lhasawa, 55 P.3d 477, 488 (Or. 2002) (upholding the regulation against Fifth Amendment
double-jeopardy challenge). Cf. Robert L. Scharff, An Analysis of Municipal Drug and Prostitution
Exclusion Zones, 15 GEO. MASON U. CIV. RTS. L.J. 321, 325-340 (2005) (arguing that Prostitution Free
Zones violate constitutional provisions including double jeopardy, freedom of association, and intrastate
travel, in addition to being ineffective public policy for combating prostitution).

43. ALLIANCE, supra note 41, at 10.
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workers because they are transgender. In D.C., like many cities, police do not
consistently enforce prostitution laws.44 Instead, police target sex workers who
are the most visible in newly developed “upscale” areas such as low-income
street workers, immigrant women, women of color, and transgender women.45 In
recently gentrified areas—where residents of upscale condos rub shoulders with
the homeless, sex workers, and other low-income individuals who have long
called the neighborhood home46—police have increased sweeps and have
incarcerated increasing numbers of transgender persons.47

Against this backdrop, it is not surprising that low-income transgender people
of color are arrested and incarcerated disproportionately to their population in the
District of Columbia. Pervasive discrimination and lack of access to jobs leads to
“astronomically high poverty and unemployment rates”48 in the transgender
community, forcing many transgender people to resort to survival crimes such as
prostitution.49 Once transgender individuals are arrested and brought to local
jails, prison officials frequently deny them appropriate housing and gender-
appropriate medical care, while other inmates target them for physical and sexual
abuse.50

B. THE DISTRICT’S FAILURE TO PROVIDE HUMANE TREATMENT FOR TRANSGENDER

INMATES

The District of Columbia’s distinct criminal detention system provides a
unique backdrop for community organizing on corrections issues. Currently,
D.C. operates two local correctional facilities, the Central Detention Facility
(“D.C. Jail”) and the Correctional Treatment Facility (“CTF”), which is an annex

44. See generally ALLIANCE, supra note 41.
45. See THE SAN FRANCISCO TASK FORCE ON PROSTITUTION, FINAL REPORT (1996), http://

www.bayswan.org/1TF.html (analyzing twelve months of prostitution-related arrest reports in San
Francisco, California in the Law and Law Enforcement section); see also JUHU THUKRAL & MELISSA

DITMORE, REVOLVING DOOR: AN ANALYSIS OF STREET BASED PROSTITUTION IN NEW YORK CITY 34-47
(2003), http://www.sexworkersproject.org/downloads/RevolvingDoor.pdf.

46. ALLIANCE, supra note 41, at 15 (“Gentrification has exerted pressure on public gay male cruising
culture in certain parks, women (transgender or not) soliciting sex on 14th St NW, and homeless people in
areas across downtown.”).

47. Yusef Najafi, Arrested Development: GLBT Activists Debate Arrests in New Mount Vernon Strip,
METRO WEEKLY (Washington, D.C.) Aug. 28, 2008, http://www.metroweekly.com/gauge/?ak�3717
(transgender treatment specialist saw 25 gay, bisexual, or transgender individuals incarcerated in one day
for solicitation in the Mount Vernon neighborhood of Washington, D.C.).

48. Alexander Lee, Locked Out: Transgender & Gender Variant People and the Prison Industrial
Complex, SELECTED PROCEEDINGS OF THE TRANSGENDER POLITICS, SOCIAL CHANGE, AND JUSTICE

CONFERENCE AT THE CITY UNIVERSITY OF NEW YORK 20 (2005), http://web.gc.cuny.edu/Clags/
TransProceedings.pdf.

49. See id.; see generally Sydney Tarzwell, Note: The Gender Lines are Marked with Razor Wire:
Addressing State Prison Policies and Practices for the Management of Transgender Prisoners, 38
COLUM. HUM. RTS. L. REV. 167, 170 (Fall 2006) (Transgender people are disproportionately “ostracized
from mainstream society, channeled into criminalized economies, arrested, and sentenced to prison.”).

50. See infra section I(B).
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to the D.C. Jail.51 Like other jails around the country, these local facilities detain
arrestees, pre-trial detainees awaiting trial, and people convicted of misdemean-
ors or non-violent offenses.52

In addition to local facilities, most states also have longer-term correctional
facilities for inmates convicted of felonies or violent crimes.53 Before 2001, the
District of Columbia maintained a longer-term correctional facility in Lorton,
Virginia (colloquially known as “Lorton”). However, in 2001, the District lost
control of Lorton, in part due to ongoing class-action litigation over deplorable
prison conditions.54 Now, D.C. sends people sentenced for felonies or violent
crimes to one of several out-of-state Federal Bureau of Corrections facilities,
leaving incarcerated, frequently low-income D.C. residents further isolated from
families and support networks.

The District of Columbia has the fourth highest incarceration rate in the nation,
with more than 3,200 inmates in local correctional facilities, at a rate of 553
people per 100,000 residents.55 Another 7,000 inmates are held in out-of-state
federal facilities.56 Unfortunately, deplorable conditions have plagued the
District’s correctional facilities for many decades.57 Concerns include overcrowd-
ing;58 lack of adequate medical care;59 filthy conditions, including rodent
infestations and poor sanitation;60 and sexual abuse.61 For female inmates

51. See Katherine C. Parker, Note and Comment, Female Inmates Living in Fear: Sexual Abuse by
Correctional Officers in the District of Columbia, 10 AM. U. J. GENDER SOC. POL’Y & L. 443, 446 n.13
(2002).

52. See JUSTICE POLICY INSTITUTE, JAILING COMMUNITIES: THE IMPACT OF JAIL EXPANSION AND

EFFECTIVE PUBLIC SAFETY STRATEGIES 5 (2008), available at http://www.justicepolicy.org/images/upload/
08-04_REP_JailingCommunities_AC.pdf.

53. See U.S. Department of Justice, Bureau of Justice Statistics, Terms & Definitions: Corrections,
http://bjs.ojp.usdoj.gov/index.cfm?ty�tdtp&tid�1 (last visited May 26, 2010) (defining prison as
“[c]ompared to jail facilities, prisons are longer-term facilities owned by a state or by the Federal
Government. Prisons typically hold felons and persons with sentences of more than a year . . . . ”).

54. See Parker, Female Inmates Living in Fear, supra note 51, at 446-47.
55. See Robert E. Pierre, D.C. Is Fourth in Nation in Incarcerating Residents, Report Says, THE WASH.

POST, Apr. 17, 2008, at DZ-04. The average daily population in the D.C. Jail is 3,012. See BUREAU OF

JUSTICE STATISTICS, JAIL INMATES AT MIDYEAR 2008: STATISTICAL TABLES 7 (2008), available at
http://bjs.ojp.usdoj.gov/index.cfm?ty�pbdetail&iid�1004.

56. See Robert E. Pierre, supra note 55.
57. See Parker, Female Inmates Living in Fear, supra note 51, at 446-453 (describing the long history

of neglect in the District’s correctional facilities); JUSTICE POLICY INSTITUTE, supra note 52, at 19 (noting
that the D.C. Jail has had a host of “sanitation and maintenance problems . . . despite inmate lawsuits and
persistent court orders for improvement”) (internal citations omitted). Cf. Jim McElhatton, Inmate: 9
Years in D.C. Jail like 20 in Prison, WASH. TIMES, Apr. 21, 2010, http://www.washingtontimes.com/news/
2010/apr/21/inmate-9-years-in-dc-jail-like-20-in-prison/.

58. See, e.g., Campbell v. McGruder, 416 F. Supp. 100, 105 (D.D.C. 1975) (describing overcrowding
in the D.C. Jail as a “shocking encroachment on the constitutional rights of the plaintiff”).

59. See, e.g., id. at 104.
60. See, e.g., Campbell v. McGruder, 580 F.2d 521, 535 (D.C. Cir. 1978) (quoting Director of the

Department of Corrections as saying the jail was “not really fit for human habitation”).
61. See, e.g., Women Prisoners of the D.C. Dep’t of Corr. v. District of Columbia, 877 F. Supp. 634

(D.D.C. 1994) rev’d in part and aff’d in part, 93 F.3d 910 (D.C. Cir. 1996).

2010] 845HUMANE TREATMENT OF TRANSGENDER INMATES IN D.C.



especially, incarceration includes risk of exposure to rampant sexual misconduct
by corrections officers62 and inadequate medical care, especially in the areas of
mental health, HIV/AIDS, drug treatment, and gynecological care.63 Since the
1970s, inmates have filed lawsuits against the District to remedy substandard
conditions in D.C. correctional facilities, including the D.C. Jail and Lorton.64

While in custody, transgender inmates are targeted for increased abuse when
compared with non-transgender inmates, including denial of gender identity and
expression, harassment and other humiliating treatment, rape and sexual abuse,
increased housing in administrative segregation, and denial of medical treatment.
Transgender former inmates report that their experiences while incarcerated
“highlight a [criminal detention] system that neither ‘protects’ nor ‘rehabilitates,’
but rather destroys the bodies, minds, and power of [transgender and gender
diverse] communities.”65

1. Denial of Gender-Identity and Expression

Upon arrest, corrections officers are charged with classifying and housing
inmates. In most states, housing options include general population male, general
population female, protected custody male, and protected custody female.66 Most
corrections officers assign transgender inmates based on genitalia67 or birth
sex.68 Many transgender people have genitalia that do not conform to society’s
expectations and, consequently, corrections officers improperly classify and

62. See Parker, Female Inmates Living in Fear, supra note 51, at 445 (describing the “crisis within the
official structure of the Department of Corrections and the judicial system that allows guards to sexually
harass and abuse female inmates in D.C. Correctional Facilities seemingly without punishment”).

63. See D.C. PRISONERS’ LEGAL SERVICES PROJECT & JOHNS HOPKINS BLOOMBERG SCHOOL OF PUBLIC

HEALTH, FROM THE INSIDE OUT: TALKING TO INCARCERATED WOMEN ABOUT HEALTH CARE (2005),
available at http://www.washlaw.org/pdf/WomensHealth_Hopkins.pdf (surveying incarcerated women
in D.C. jail facilities and finding systemic failures in health care).

64. See Daskalea v. District of Columbia, 227 F.3d 433 (D.C. Cir. 2000); Triplett v. District of
Columbia, 108 F.3d 1450 (D.C. Cir. 1997); Women Prisoners of the D.C. Dep’t of Corr. v. District of
Columbia, 877 F. Supp. 634 (D.D.C. 1994) rev’d in part and aff’d in part, 93 F.3d 910 (D.C. Cir. 1996);
Inmates of Occoquan v. Barry, 844 F.2d 828 (D.C. Cir. 1988); Campbell v. McGruder, 580 F.2d 521 (D.C.
Cir. 1978); Newby v. District of Columbia, 59 F. Supp. 2d 35 (D.D.C. 1999); Inmates of D.C. Jail v.
Jackson, 416 F. Supp. 119 (D.D.C. 1976).

65. Transforming Justice Planning Committee, Welcome Letter, Program Book for the Transforming
Justice: Ending the Criminalization & Imprisonment of Transgender & Gender Non-Conforming People
4 (Oct. 2007), available at http://www.transformingjustice.org/100907.tjprogrambook.pdf.

66. Cf. Darren Rosenblum, “Trapped” in Sing Sing: Transgendered Prisoners Caught in the Gender
Binarism, 6 MICH. J. GENDER & L. 499, 520 (2000).

67. Id. at 522 (“Prison authorities generally place transgendered prisoners, regardless of the extent of
their nongenital transformation, based on their genitalia.”).

68. See Yusef Najafi, Gender Confusion, METRO WEEKLY (Washington, D.C.), Aug. 23, 2007,
http://www.metroweekly.com/gauge/?ak�2917 (reporting the case of Virginia Grace Soto, a non-trans
woman assigned to a male correctional facility because police officers in D.C. falsely identified her as
transgender, despite her “female” genitalia. In this instance, the officer’s belief that Ms. Soto was
transgender outweighed any decision-making regarding her genitalia, safety, or actual gender identity.);
see also Omar Fekeiki, Mistaken for a Man, Woman Spends 2 Days in Wrong Jail, WASH. POST, Jul. 22,
2007, at C-11.
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house them upon arrival in the facility. Transgender women are often assigned to
correctional facilities that house men and transgender men to facilities for
women.69

Inappropriately housing transgender inmates by “birth sex” or “genitalia”
leaves many transgender individuals—especially transgender women—at greater
risk for harassment, humiliating treatment, and physical and sexual assault.70

Perhaps more fundamentally, the classification assignment is, by itself, a
humiliating and denigrating act because it fails to acknowledge the transgender
individual’s gender identity and expression. Transgender inmates often express a
sense of humiliation and cognitive dissonance as a result of being forced to
congregate in such close quarters with individuals of the opposite sex and
conform to gendered rules regarding appearance, dress, hygiene, and behavior.71

For example, prison officials force transgender women arrested in the District to
wear male uniforms and sometimes force them to cut their hair to conform to the
masculine hygiene standards of the men’s division.72

2. Harassment and Other Humiliating Treatment

For transgender inmates, gender-segregated correctional facilities are a
“virtual torture chamber of incessant sexual humiliation.”73 Many transgender
women have female secondary sex characteristics, including breasts, identifying
them as starkly different from the male inmates. Other inmates in the hyper-
masculinized environment of men’s jail facilities target transgender women for
sexual abuse and harassment because of their femininity and gender non-
conformity.74

Routine activities during incarceration, such as showering or using the toilet,

69. Cf. Rosenblum, “Trapped” in Sing Sing, supra note 66, at 517 n.84 (“[P]lacement troubles [in
correctional facilities] arise principally with regard to transgendered women. Transgendered men placed
in women’s prisons generally do not face the abuse that transgendered women face.”).

70. See generally STOP PRISONER RAPE & ACLU NATIONAL PRISON PROJECT, STILL IN DANGER: THE

ONGOING THREAT OF SEXUAL VIOLENCE AGAINST TRANSGENDER PRISONERS 4 (2005), available at
http://www.spr.org/pdf/stillindanger.pdf (describing how transgender inmates fall prey to sexual
predators who dominate and rape “sexual deviants”, like gay and transgender people, to maintain status in
the hyper-masculinized prison environment) (citing Don Sabo, Terry Kupers, and Willie London, eds.,
PRISON MASCULINITIES 109 (2001)).

71. See, e.g., SYLVIA RIVERA LAW PROJECT, “IT’S WAR IN HERE” A REPORT ON THE TREATMENT OF

TRANSGENDER AND INTERSEX PEOPLE IN NEW YORK STATE MEN’S PRISONS 31-32 (2007), http://srlp.org/
files/warinhere.pdf (quoting a letter from a transgender inmates who explains: “I style my long hair in a
feminine manner, and I’m getting picked on and called names, and everybody is laughing at me. These
are coming from the correctional officers . . . I get so depressed, and I hide under my covers and start
crying . . . I try to stay strong, and keep in mind, that soon, I will be 100% woman the way I was ment
[sic] to be, but as each day go by, I hurt, and hurt, and hurt”) [hereinafter SYLVIA RIVERA].

72. Yusef Najafi, The Waiting Game: DOC Proposes Transgender Committee, Activists Remain
Skeptical, METRO WEEKLY (Washington, D.C.), Jan. 29, 2009 http://www.metroweekly.com/gauge/
?ak�4022 (As one advocate described, “an effeminate woman [with long braided hair], goes into jail, she
comes out with short hair . . . They made her dress like a man, and it’s just degrading.”).

73. Rosenblum, “Trapped” in Sing Sing, supra note 66, at 517.
74. See Stop Prisoner Rape, supra note 70, at 4.
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involve nudity in front of other inmates, which can be deeply humiliating and
dangerous for transgender prisoners. Transgender women housed in men’s
correctional facilities are often denied access to gender-appropriate clothing,
including women’s underwear and bras. The D.C. Jail issues inmates in the men’s
facilities a standard jumpsuit while inmates in the women’s facilities are issued a
separate top and pair of pants, resembling medical scrubs.75 The male division’s
jumpsuits require that a transgender women in a male facility disrobe completely
when sitting down to use the toilet, thus exposing secondary sex characteristics,
like breasts, to other inmates.76

Additionally, transgender inmates report that corrections officers conduct
unnecessary strip searches in order to harass and humiliate them.77 Often, male
officers or inmates are invited to “watch” as part of the harassment.78

3. Rape and Sexual Abuse

The Supreme Court has held that rape and sexual assault are not “part of the
penalty that criminal offenders pay for their offenses against society.”79

Regardless, sexual abuse is rampant in modern U.S. correctional facilities—
when it passed the Prison Rape Elimination Act (PREA)80 in 2003, Congress
acknowledged that nearly 200,000 currently-incarcerated inmates in the U.S.
have been sexually assaulted while in prison.81 Congress criticized government
officials who remain “largely unaware of the epidemic character of prison rape
and the day-to-day horror experienced by victimized inmates.”82 Prisons and jails
are required to protect all inmates from harm under the risk of being held liable
under the eighth amendment.83 Regardless, in the District, the courts have
documented sexual assault in the D.C. Jail and CTF.84

Courts have recognized that prisoners most likely to be victimized include

75. See Boggs, infra note 163, at 6.
76. Id.
77. See SYLVIA RIVERA, supra note 71, at 21-22.
78. Najafi, Treatment in D.C. Jails, supra note 1.
79. Farmer v. Brennan, 511 U.S. 825, 834 (1994) (The plaintiff, Dee Farmer, is a transgender woman

who was housed in the men’s division of a federal prison and raped by other inmates within two weeks of
being incarcerated, despite obvious signs of danger. The Supreme Court held that officers are liable when
“deliberately indifferent” to the risk of physical and sexual abuse.)

80. 42 U.S.C.A. § 15601 et seq. (2003).
81. Id. § 15601(2) (“[N]early 200,000 inmates now incarcerated have been or will be the victims of

prison rape. The total number of inmates who have been sexually assaulted in the past 20 years likely
exceeds 1,000,000.”).

82. Id. § 15601(5).
83. The Supreme Court has held that sexual assault is not “part of the penalty that criminal offenders

pay for their offenses against society.” Farmer, 511 U.S. at 834 (quoting Rhodes v. Chapman, 452 U.S.
337, 347 (1981)). Prison officials who are “deliberately indifferent” to the rape and sexual abuse of
inmates may be held liable. See id.

84. See Women Prisoners of the D.C. Dep’t of Corr. v. District of Columbia, 877 F. Supp. 634, 665
(D.D.C. 1994), rev’d in part and aff’d in part, 93 F.3d 910 (D.C. Cir. 1996) (describing the “rape, coerced
sodomy, unsolicited touching of women prisoners’ vaginas, breasts and buttocks by prison employees”).
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“overwhelmingly young first offenders of slight build with passive, soft-spoken
personalities.”85 As gender non-conforming individuals, transgender and gender-
variant prisoners, especially transgender women, are at enormous risk for
physical and sexual assault from inmates and corrections officers and are all too
often victimized.86

Many transgender inmates refrain from using the prison grievance system for
reporting harassment or physical and sexual violence because current systems
have proven inadequate.87 Transgender inmates’ reports of sexual abuse are often
ignored, and retaliation against the victim by the original perpetrator can be
severe.88 Frequently, the victim is blamed for the violence under the perception
that because of the transgender individual’s gender identity and expression, they
“deserve it.”89

4. Increased Isolation

Many correctional facilities maintain separate housing for administrative
segregation purposes in order to protect inmates at risk of abuse,90 such as
government informants and ex-gang members. Some corrections systems will
allow transgender inmates to self-select into administrative segregation.91 Often,
corrections systems over-rely on administrative segregation for transgender
prisoners.92

Administrative segregation is not a humane solution for preventing the
ongoing terrors facing transgender and gender-variant inmates in prison. In
segregation, an individual loses access to education and work privileges, social
support, and other services.93 Additionally, inmates in segregation may be further

85. Marjorie Rifkin, Farmer v. Brennan: Spotlight on an Obvious Risk of Rape in A Hidden World, 26
COLUM. HUM. RTS. L. REV. 273, 278 (1995) (citations omitted).

86. See STOP PRISONER RAPE, supra note 70, at 2.
87. See SYLVIA RIVERA, supra note 71, at 24.
88. See id. (Transgender legal advocate describes retaliation against clients: “My clients have been

punched, choked, thrown against walls, threatened with murder, framed with contraband, described to
other inmates as an informant, and threatened with all of these acts in retaliation for receiving a letter or a
visit from me or my colleagues or for filing a grievance.”).

89. Cf. Tarzwell, Gender Lines, supra note 49, at 179-80 (“Many transgender prisoners are
misunderstood to be homosexual males participating in acts of consensual sex and are therefore equally
likely to be denied justice and adequate medical or mental health care after an assault.”).

90. See id. at 180.
91. See id. But see Anonymous, Survivor Testimony of Just Detention International (2008),

http://www.justdetention.org/en/survivortestimony/stories/anon_tx.aspx (describing how Texas correc-
tions officers refused to place a transgender inmate in administrative custody upon her request, so
“[b]ecause officers are not doing anything to protect me I get into trouble so that I can be placed in
solitary confinement where I don’t have to deal with the general population inmates.”).

92. See STOP PRISONER RAPE, supra note 70, at 5 (quoting transgender prisoner in a Texas facility,
describing that “[a]bout 90% of the [transgender] girls in here . . . are in segregation. I expect that, before
too long, I will be in there too.”).

93. See id. at 4-5. Cf. Mayra Soto, National Prison Elimination Commission Testimony, Dec. 13,
2006, available at http://www.justdetention.org/en/NPREC/esmeraldasoto.aspx (“I was placed in an
administrative segregation cell with 10 to 12 other transgender women. The cell was overcrowded and we
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isolated from fellow inmates who can serve as witnesses, leaving inmates even
more vulnerable to abuse, especially from corrections officers.94 Long-term
placement in administrative segregation can also cause psychological damage,95

though legal advocates have had mixed success asking courts to hold that
extended segregation constitutes cruel and unusual punishment because the
Prison Litigation Reform Act requires proof of physical harm, not just psychologi-
cal harm, in order to recover.96

5. Lack of Gender-Affirming Medical Care97

Overcrowding in U.S. prisons, combined with an aging prison population, has
led to a healthcare crisis in nearly all corrections facilities. Transgender inmates
face additional barriers to accessing healthcare such as hormone therapy.

For example, for transgender inmates in New York State prisons to access
hormone therapy, they must have a psychological diagnosis of “Gender Identity
Disorder” prior to incarceration and prove that they had begun gender transition-
related treatment.98 Few low-income transgender individuals have access to
psychiatrists and regular health facilities where they are able to receive a formal
diagnosis or begin hormone treatment;99 as a result, many low-income trans
individuals use non-prescription hormones regularly. By denying transgender
individuals access to hormones while incarcerated, medical staff may trigger
uncomfortable withdrawal symptoms and humiliating physical changes of their
secondary-sex characteristics.100 Denial of gender affirming medical care can
result in extreme psychological distress, described as a “very invasive loss of
sovereignty over one’s own body.”101 In desperation, transgender women
inmates may attempt to self-castrate in an attempt to block testosterone from

were denied the basic rights that other (non-transgender) detainees exercised. We were locked up for 23
hours a day and spent much of that time shackled and humiliated.”).

94. Tarzwell, Gender Lines, supra note 49, at 180.
95. See, e.g., id. (citing Davenport v. DeRobertis, 844 F.2d 1310, 1313 (7th Cir. 1988)); Atul

Gawande, Hellhole: The United States Holds Tens of Thousands of Inmates in Long-Term Solitary
Confinement: Is This Torture?, THE NEW YORKER, Mar. 30, 2009, available at http://www.newyorker.com/
reporting/2009/03/30/090330fa_fact_gawande.

96. See 42 U.S.C. § 1997e(e). Cf. JOHN J. GIBBONS & NICHOLAS DE B. KATZENBACH, VERA INST. OF

JUSTICE, CONFRONTING CONFINEMENT: A REPORT OF THE COMMISSION ON SAFETY AND ABUSE IN AMERICA’S
PRISONS 84-87 (2006), http://www.prisoncommission.org/pdfs/Confronting_Confinement.pdf (arguing
for reform of the physical injury requirement).

97. Gender-affirming medical care refers to “medical treatment that is sought for the purpose of
changing one’s physical gender expression in a way considered inconsistent with the sex one was
assigned at birth. Such treatment often includes hormone therapy and surgeries.” Tarzwell, Gender Lines,
supra note 49, at 170 n.10.

98. See Brooks v. Berg, 270 F. Supp. 2d 302, 312 (N.D.N.Y. 2000).
99. See SYLVIA RIVERA, supra note 71, at 27-28.
100. See Rosenblum, “Trapped” in Sing Sing, supra note 66, at 501 n.3 (describing withdrawal

symptoms of estrogen, including bruising and nausea).
101. Tarzwell, Gender Lines, supra note 49, at 181.
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entering their bodies.102

II. FIGHTING FOR THE DISTRICT’S TRANSGENDER INMATES

A. HISTORY OF TRANSGENDER ADVOCACY IN D.C.

1. Early Victories

The District’s transgender residents have a long history of organizing and
agitating for trans-inclusive social services, health services, and government
policies. Tyra Hunter’s 1995 death—the result of D.C. Fire and EMS workers
interrupting life-saving medical treatment upon discovering Ms. Hunter was
transgender103—galvanized the grieving community into political action.104

Transgender activists formed Transgenders Against Discrimination and Defama-
tion (T.A.D.D.).105 Eventually, T.A.D.D. would become Transgender Health
Empowerment (T.H.E.) and include a drop-in center named after Tyra Hunter to
provide temporary housing and social services to low-income transgender
residents.106

Groundbreaking community leaders, including Jessica Xavier, Dee Curry, and
Earline Budd, developed programs and campaigns focusing on the needs of
low-income transgender people. Programs addressed housing and homelessness,
HIV/AIDS, mental health and substance abuse treatment, and outreach to sex
workers and the homeless.107

T.H.E. began addressing the need for humane treatment for incarcerated
transgender residents when it began providing social services for trans people
recently released from the D.C. Jail. In 1999, Earline Budd won an important
victory for transgender individuals visiting arrestees and inmates in D.C.

102. Id. (citing Supre v. Ricketts, 792 F.2d 958, 960 (10th Cir. 1986) (noting that “after continued
attempts at self-mutilation, plaintiff’s testicles became severely injured and were removed by a
physician . . .”); White v. Farrier, 849 F.2d 322, 323 (8th Cir. 1988) (discussing prisoner who was denied
female hormones and attempted to castrate herself on four different occasions, using a razor, a sharpened
metal cup, glass from a smashed television set, and glass from a radio)).

103. See Chibbaro, supra note 32 (describing how an emergency rescue worker “stopped administer-
ing medical treatment to Hunter, who was critically injured in a car crash, when he discovered Hunter had
male genitals. Witnesses said the rescue worker began laughing and taunting Hunter. She died several
hours later . . .”).

104. See Yusef Najafi, A Life Remembered, METRO WEEKLY (Washington, D.C.), Dec. 21, 2006,
http://www.metroweekly.com/gauge/?ak�2464 [hereinafter Najafi, A Life Remembered]; see also Sue
Anne Pressley, Realizing, Fulfilling ‘Who They Are’; D.C. Slayings Help Galvanize Transgender
Community’s Push for Acceptance, WASH. POST, Nov. 29, 2003, at B-1.

105. See Najafi, A Life Remembered, supra note 104.
106. See id. (describing the drop-in center’s services as also including “access to showers, laundry

facilities, hot meals, clothing, preventative care and counseling”).
107. See generally Will Doig, Between the Lines, METRO WEEKLY (Washington, D.C.), Apr. 18, 2002,

http://www.metroweekly.com/feature/?ak�265 (Earline Budd describes how class disparities alter the
political priorities for trans activists: “I meet all these well-to-do transpeople who have degrees and
Ph.Ds . . . and they won’t talk about the real issues that we’re faced with . . . substance abuse, mental
health, HIV and AIDS.”).
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correctional facilities.108 Ms. Budd filed a complaint against the District of
Columbia Department of Corrections after the D.C. Jail refused to admit her as a
visitor under a policy used to refuse entrance to individuals in “opposite gender
clothing.”109 Ms. Budd settled the complaint with the Department of Corrections,
which repealed the policy as a result of her advocacy.110

2. Formation of the D.C. Trans Coalition

In 2005, local transgender activists, including Ruby Corado,111 formed a
Coalition to complement existing transgender organizations in the District.
Where many D.C. organizations serving transgender individuals focused on
health or social service missions,112 the new coalition focused on the fight for
legal and political goals, including transgender civil rights.

Originally named the D.C. Coalition to Clarify the Human Rights Act,113 the
Coalition brought together fifteen local organizations to amend the D.C. Human
Rights Act114 to include anti-discrimination protections based on “gender identity
and expression.” Local transgender activists argued that a transgender-inclusive
anti-discrimination law is a crucial tool for providing clear protections for
transgender and gender variant people115 who are at enormous risk of discrimina-
tion.116 In 2005, after receiving 1,198 signed postcards in support of the
amendment,117 the D.C. City Council unanimously approved the Human Rights
Clarification Act,118 putting “employers, landlords, city agencies, and public
accommodations on notice that discrimination on the basis of gender identity or

108. Rainbow History Project, Timeline of D.C. Trans History (undated) (on file with author),
http://www.rainbowhistory.org/transhistory.pdf.

109. Id.
110. Id.
111. See generally Najafi, Treatment in D.C. Jails, supra note 1; see also Sean Bugg, Trans-American:

Ruby Corado on Being Gender Queer in the Nation’s Capital, METRO WEEKLY (Washington, D.C.), Mar.
30, 2006, http://www.metroweekly.com/feature/?ak�2049.

112. See Transgender Health Empowerment Home Page, http://www.theincdc.org/ (last visited Apr. 4,
2010); Different Avenues Home Page, http://www.differentavenues.org/ (last visited Apr. 4, 2010); Us
Helping Us Home Page, http://www.uhupil.org/ (last visited Apr. 4, 2010); Helping Individual Prostitutes
Survive Home Page, http://www.hips.org/ (last visited Apr. 4, 2010).

113. See Will O’Bryan, Human Rights Revisited: DC City Council Supports Move to Protect
Transgenders, METRO WEEKLY (Washington, D.C.), July 15, 2005, http://www.metroweekly.com/gauge/
?ak�1678.

114. 2 D.C. CODE § 1401.01 et seq. (1977).
115. See Bugg, supra note 111 (Ruby Corado describes how “this legislation mak[es] it clear that it is

not okay to discriminate, we have something we can begin to use as a tool in educating people.”).
116. O’Bryan, supra note 113 (citing Washington, D.C. Transgender Needs Assessment survey which

reported a “42 percent unemployment rate among survey participants, with 40 percent not having
completed high school, 47 percent with no health insurance, and 43 percent reporting that they have been
victims of violence or crime”).

117. Id.
118. Id.; see also 2 D.C. Code § 1402.11(a) (“It shall be an unlawful discriminatory practice to do any

of the following acts, wholly or partially for a discriminatory reason based upon the actual or
perceived: . . . sexual orientation, gender identity or expression . . . of any individual”).
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expression is illegal in the District.”119 With this victory underway, coalition
members vowed to continue the struggle. As one trans activist explained, “[w]e
want to improve the quality of life for transgender people in D.C. We want the
discrimination and poverty to stop.”120

Soon, the all-volunteer coalition was re-named the D.C. Trans Coalition to
encompass a broader set of goals beyond amending the D.C. Human Rights Act.
By 2009, the D.C. Trans Coalition achieved a handful of political victories for
transgender residents, including a revised Department of Motor Vehicles policy
allowing transgender residents to more easily change the gender marker on
District issued identification cards121 and a homeless shelter policy for transgen-
der individuals seeking shelter.122

To this day, the D.C. Trans Coalition remains an all-volunteer organization
with no appointed leaders or paid staff. The Coalition holds open organizing
meetings every other week at a local community center, often relying on group
consensus for strategy decisions in current campaigns. The Coalition maintains a
website with regular news updates and a mailing list of over 500 local residents,
with ten to twenty members regularly attending meetings. The majority of
Coalition members self-identify as transgender, transsexual, or gender diverse,
with other allied members including significant others, families, and friends of
trans people.123

B. THE D.C. TRANS COALITION’S CAMPAIGNS WITH METROPOLITAN POLICE

DEPARTMENT AND D.C. CORRECTIONS OFFICERS

1. An Early Campaign: Metropolitan Police Department Policies and Practices

After hosting transgender community forums and meetings with community
partners providing direct-services to the most vulnerable transgender residents,
members of the D.C. Trans Coalition concluded that police harassment and
conditions in D.C. correctional facilities were among the most dire and urgent
injustices facing transgender residents in the District. Prior to October 2007, the

119. D.C. Trans Coalition, Transgender people in DC won clear protections against discrimination,
http://dctranscoalition.wordpress.com/2006/05/28/transgender-people-in-dc-won-clear-protections-
against-discrimination/ (May 28, 2006, 22:52 EST).

120. O’Bryan, supra note 113 (quoting Sadie Crabtree, Coalition member).
121. See District of Columbia Department of Motor Vehicles, Gender Designation on a License or

Identification Card (2006), available at http://dmv.dc.gov/info/forms/index_gcp-app.shtm.
122. See Amanda Hess, Transgender Activists Honored For Work With D.C. Jail, WASH. CITY PAPER,

Apr. 20, 2009, http://www.washingtoncitypaper.com/blogs/sexist/2009/04/20/transgender-activists-
honored-for-work-with-dc-jail/.

123. In recent years, the demographics of the D.C. Trans Coalition have shifted from a racially diverse
organization to a more white-dominated group. Many of the original members have gone back to working
with health and social service organizations, and remain in touch with the organization, but do not attend
meetings as frequently. Email from Sadie Ryanne Baker, D.C. Trans Coalition, to Drake Hagner, author
(Apr. 7, 2010, 10:55:52 EST) (on file with author). One coordinator of the Coalition estimates that most
members come from working class or lower-middle-class backgrounds and many have experienced
extreme poverty or homelessness. Id.
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District did not have any written guidelines for police or corrections officers on
how to classify and house arrested or incarcerated transgender individuals.

In 2007, a high-profile case highlighted the dangerousness of an ad hoc
classification system for transgender inmates. Virginia Grace Soto, a Spanish-
speaking non-transgender woman, was arrested by the Metropolitan Police
Department (MPD) in August 2007. Police officers who arrested Ms. Soto
wrongly perceived her to be a male-to-female transgender person,124 presumably
because of her “masculine features”125 and Spanish language expression.126 In
the D.C. Jail, corrections officers forced Ms. Soto to stay in the men’s division for
two days, where she showered and shared a cell with male inmates despite her
female genitalia and pleas to be moved to a cell with women.127

Perhaps because Ms. Soto is a non-transgender woman, her plight shocked
many outside the transgender community and attracted local media attention.128

Transgender advocates quickly noted that Ms. Soto’s terrifying and humiliating
experience in the D.C. Jail “is what is happening to transgender people all the
time.”129 The D.C. Trans Coalition seized the opportunity to press the Metropoli-
tan Police Department to reform arrest and handling policies for transgender or
gender-diverse residents.130 Due partly to public media pressure, the MPD
negotiated with the D.C. Trans Coalition, and the Coalition presented policies
written and approved through community forums.131 By October of 2007, the
Chief of Police announced an explicit written policy132 requiring officers to
identify transgender arrestees as at-risk and address transgender individuals by
their self-described correct name and descriptive pronoun.133

124. Najafi, Gender Confusion, supra note 68.
125. Id. (describing the Gay and Lesbian Liaison Unit Officer’s decision to classify Soto as a man,

“She had very masculine features, so I assumed . . . the reason that I was called there, that she was a
transgender male-to-female.”).

126. Id. (“[Officer] Bell used a Spanish-language interpreter . . . Soto often yelled and screamed. We
still didn’t understand what she said in Spanish.”).

127. Id.
128. See, e.g., Fekeiki, Mistaken for a Man, supra note 68.
129. Najafi, Gender Confusion, supra note 68.
130. Id. (“In late June [2007], the group launched a campaign to improve how D.C. jails, the MPD and

Fire and Emergency Medical Services (EMS) handle transgender people by demanding training . . . ask-
ing that hormone therapy be made available . . . law enforcement personnel . . . recognize and prevent
harassment of transgender people; to address inmates in a manner appropriate to their gender identity;
and to formally adopt a written policy that safely houses transgender people according to their gender
identity.”).

131. See D.C. Trans Coalition, Trans Activists Hope to Improve Police/Jails/EMS, http://
dctranscoalition.wordpress.com/2007/06/18/trans-activists-hope-to-improve-police-jails-and-fireems/
(May 28, 2007, 22:18 EST).

132. See Metropolitan Police Department, Handling Interactions with Transgender Individuals,
General Order P.C.A. 501.02, http://newsroom.dc.gov/show.aspx/agency/mpdc/section/4/release/12001/
year/2007.

133. See id.; see also Allison Klein, D.C. Police Chief Orders More Respect for Transgender
Arrestees, WASH. POST, Oct. 15, 2007, http://www.washingtonpost.com/wp-dyn/content/article/2007/10/
15/AR2007101501258.html.
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2. Beginning of the Department of Corrections Campaign

Fresh from success with the Metropolitan Police Department, the D.C. Trans
Coalition turned their sights to the Department of Corrections (“DOC”) and the
need for humane treatment of transgender detainees and convicted inmates. The
Coalition knew that classification and housing policies in the D.C. Jail would
have an enormous impact on the lives of transgender individuals. Indeed, “one of
the most important tools available to correctional personnel for preventing sexual
assault of [transgender] inmates is appropriate classification and housing . . .
safe housing is crucial.”134 Empirical research of forty-four state prison policies
conducted in 2006 indicated that only seven states had written policies on the
handling and management of transgender inmates.135 While written policies are
preferable to allowing corrections officers to use their own discretion on how to
place transgender inmates, even the seven states with written policies failed to
provide safe housing and gender-affirming medical care.136

In beginning the campaign in support of humane treatment of transgender and
gender-variant inmates of the D.C. Jail, the Coalition first identified campaign
goals.137 The first goal was to create a “jail free from discrimination, harassment,
assault, and sexual violence for all DC inmates.”138 The second goal was to
create “detention and arrest procedures that uphold the civil rights and humanity
of all DC residents regardless of their gender identity or expression.”139 The third
goal was to “adopt a written housing policy that safely houses transgender people
according to their needs.”140 The fourth goal was to “bring the District of
Columbia’s detention facilities into compliance with the DC Human Rights
Act141 regarding the treatment of transgender, gender diverse, and intersex
inmates.” The Coalition also demanded access to gender-affirming medical
treatment, privacy during strip searches, that officials maintain a record of
injuries and assaults of transgender inmates, and ongoing sensitivity training for
Department of Corrections officers.142

The Coalition met with officials from the Department of Corrections for an
initial meeting in March of 2008 to share their demands. The Coalition was
rebuffed by the Department of Corrections, who asserted that the city needed to

134. See STOP PRISONER RAPE, supra note 70, at 6.
135. Tarzwell, Gender Lines, supra note 49, at 190-92.
136. Id. at 192.
137. D.C. Trans Coalition, Policy Demands for the District of Columbia Department of Corrections

Regarding the Treatment and Housing of Transgender Inmates (2009) (on file with author).
138. Id.
139. Id.
140. Id.
141. Id.; see also 2 D.C. Code § 1402.11 (prohibiting discrimination based on gender identity and

expression).
142. Yusef Najafi, D.C. Trans Coalition Continues Effort to Amend DOC Guidelines on Transgender

Inmates, METRO WEEKLY (Washington, D.C.), July 10, 2008, http://www.metroweekly.com/gauge/
?ak�3628.
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maintain gender-segregated facilities in order to maintain “safety” for all
inmates, thus denying the danger transgender inmates faced in local facilities.143

Two months later, the Department of Corrections released a new policy for
transgender inmates, called the Gender Housing and Classification Memoran-
dum, which they claimed was written in consultation with D.C.’s Office of
Human Rights and the D.C. Office of LGBT Affairs and was “consistent and
compliant with the District’s human rights laws and regulations.”144

Coalition members found the new policy inadequate because it insisted on
classifying inmates by genitalia and demonstrated an over-reliance on protective
custody for gender variant arrestees. The memorandum asserted that the “DOC
shall classify an inmate who has male genitals as a male and one who has female
genitals as a female, regardless of the individual’s gender expression,”145 despite
D.C. Human Rights Act regulations requiring that an individual be treated in a
manner “consistent with a person’s gender identity or expression.”146

Responding through local gay media and through correspondence with the
Department of Corrections, the Coalition noted the inadequacies of the memoran-
dum and referenced the District Inspector General’s April 2008 report regarding
increased risk of liability to the District for failing to comply with the D.C.
Human Rights Act. The Inspector General noted that, “[t]he potential effects of
DOC violating District regulations regarding gender identity and expression
could result in harassment or assault of inmates and liability for the District.”147

The Coalition collected petition signatures from D.C. residents148 in support of
their demands and continued outreach and education campaigns in the local gay
press and through Know Your Rights trainings and community forums for
transgender residents.149

3. Turning Point: Coalition Challenges the D.C. Office of Human Rights

In July 2008, the campaign received a flood of support from local social justice
lawyers and advocates when the D.C. Office of Human Rights made a strategic
misstep. Under pressure from the District’s executive branch,150 the D.C. Office
of Human Rights announced a proposed amendment to the regulations of the

143. See id.
144. Id.
145. Id.
146. D.C. MUN. REGS. tit. 4, § 801.1(e) (2010).
147. D.C. Office of Inspector General, MAR 08-I-005 (Apr. 4, 2008) (on file with author).
148. Cf. D.C. Trans Coalition, Help with Pride Outreach, http://dctranscoalition.wordpress.com/2008/

05/29/help-with-pride-outreach/ (May 28, 2008, 23:02 EST).
149. See D.C. Trans Coalition, Event December 15th: Know Your New! Improved! Rights,

http://dctranscoalition.wordpress.com/2007/11/27/event-december-15th-know-your-new-improved-
rights/ (Nov. 27, 2007, 18:47 EST).

150. Cf. Letter from Carol Schwartz, Councilmember, District of Columbia City Council, to Adrian
Fenty, Mayor, District of Columbia (July 23, 2008) (referencing the executive branch’s reasoning to
proposing the amended rules).
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D.C. Human Rights Act151 that undercut anti-discrimination protections for
transgender residents in the D.C. Jail and other District facilities.

The D.C. Human Rights Act’s original regulations require the District of
Columbia government to provide access to “gender-specific facilities . . . consis-
tent with a person’s gender identity and expression”152 to all residents without
discrimination based on actual or perceived gender identity and expression.
Citing the “unique circumstances”153 posed by transgender individuals who are
“in police custody, incarcerated, or institutionalized,”154 the Office of Human
Rights proposed the following exemptions:155

801.3 Nothing in this chapter [regulations governing gender identity or
expression] shall require an agency of the District of Columbia
government to classify, house, or provide access to gender-specific
facilities to transgender individuals according to their gender identity
or expression if the transgender individual is incarcerated, institution-
alized, or otherwise within the District’s custody. A District agency
may also make reasonable inquiry to determine whether an individual
in custody is transgender.156

801.4 Classification and assignment for transgender individuals
within District government custody shall be based on, among other
things, . . . the safety and security of the other individuals in the facility
to which the transgender person is assigned.157

If passed, the proposed exemption for transgender residents “within the
District’s custody”158 would strip non-discrimination protections from vulner-
able, institutionalized transgender residents and undercut a key portion of the
legislative support for the Coalition’s campaign.

Coalition members were outraged that the D.C. Office of Human Rights would
“carve out protections guaranteed in the [D.C. Human Rights] Act and allow
District agencies to discriminate against populations held in custody on the basis
of gender identity or expression,”159 in express opposition to the D.C. Office of

151. Notice of Proposed Rulemaking Governing Gender Identity or Expression, D.C. MUN. REGS. tit.
4, § 801 et seq. (2010), 55 D.C. Reg. 007566-67 (proposed July 11, 2008), http://newsroom.dc.gov/
show.aspx/agency/os/section/37/release/14275/year/2008/month/7 [hereinafter Proposed Rulemaking].

152. D.C. MUN. REGS. tit. 4, § 801.1(e).
153. Proposed Rulemaking, supra note 151.
154. Id.
155. Though beyond the scope of this Comment, the proposed rulemaking also repealed “the [D.C.

Human Rights Act regulations’] requirement of gender-neutral signage for single-occupancy restrooms,
clarifie[d] the types of accommodations that may be provided in gender-specific facilities where nudity is
customary, and state[d] the name requirements for identification badges of District government
employees.” Proposed Rulemaking, supra note 151.

156. Proposed Rulemaking, supra note 151, at § 801.3 (emphasis added).
157. Id. at § 801.4 (emphasis added).
158. Id. at § 801.3.
159. Gill, supra note 11.
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Human Rights’ mission to “eradicate discrimination” and “protect human rights
in the city.”160 The Coalition also argued that the proposed exemption was a
violation of the D.C. Human Rights Act, which was enacted to “secure an end . . .
to discrimination for any reason other than individual merit, including . . . gender
identity or expression.”161

In response to the proposed rulemaking, the Coalition organized a protest in
front of the Department of Corrections’ downtown office.162 The Coalition also
launched an outreach effort to engage community members and garner support
from lawyers in allied social justice, legal service, and advocacy organizations.
The Coalition received an avalanche of support. During the thirty-day public
comment period, the D.C. Office of Human Rights received statements from
more than 200 individuals and organizations in opposition to the proposed
regulation change.163 Not one organization, including the Attorney General or the
Department of Corrections, wrote in support of the proposed rules.

Letters from allied organizations identified a number of persuasive arguments
in opposition to the proposed rulemaking. The lawyers’ and advocates’ arguments
also served to bolster the credibility of the Coalition’s concerns about dangerous
and humiliating conditions for transgender arrestees and inmates, and argued for
the need for revised correctional policies, effective enforcement of existing
anti-discrimination laws, and training for corrections officers.

First, legal advocates argued that even if the Office of Human Rights had a
compelling reason to eliminate anti-discrimination protections for transgender
individuals in police custody or local correctional facilities, the proposed

160. See Rifkin, infra note 163.
161. Gill, supra note 11.
162. See D.C. Trans Coalition, Join us to protest the DOC this Saturday, 1-3pm! http://

dctranscoalition.wordpress.com/2008/07/14/join-us-to-protest-the-doc-this-saturday-1-3pm/ (July 14,
2008, 21:07 EST).

163. See Letter from Rod Boggs et al., Executive Director, Washington Lawyers’ Committee for Civil
Rights & Urban Affairs, to Gustavo Velasquez, Director, & Alexis Taylor, General Counsel, D.C. Office
of Human Rights (Aug. 11, 2008) (on file with author); Letter from Lisa Mottet, Transgender Civil Rights
Project Director, National Gay and Lesbian Task Force, to Alexis Taylor, General Counsel, D.C. Office of
Human Rights (July 31, 2008) (on file with author); Letter from Barrett L. Brick, President, Gay and
Lesbian Activists Alliance of Washington, D.C., to Alexis Taylor, General Counsel, D.C. Office of
Human Rights (July 21, 2008) (on file with author); Letter from Joe Solmonese, President, Human Rights
Campaign, to Alexis Taylor, General Counsel, D.C. Office of Human Rights (July 28, 2008) (on file with
author); Letter from Johnny Barnes, Executive Director, & Stephen M. Block, Legislative Counsel,
American Civil Liberties Union of the National Capital Area, to Alexis Taylor, General Counsel, D.C.
Office of Human Rights (Aug. 1, 2008) (on file with author); Letter from Jody M. Huckaby, Executive
Director, Parents, Families and Friends of Lesbians and Gays National, to Alexis Taylor, General
Counsel, D.C. Office of Human Rights (Aug. 1, 2008) (on file with author); Letter from Allen Keiswetter,
President, Parents, Families and Friends of Lesbians and Gays Metro D.C. Chapter, to Alexis Taylor,
General Counsel, D.C. Office of Human Rights (Aug. 7, 2008) (on file with author); Letter from Marjorie
Rifkin et al., Managing Attorney, University Legal Services, to Alexis Taylor, General Counsel, D.C.
Office of Human Rights (Aug. 8, 2008) (on file with author). Cf. Gill, supra note 11. A partial appendix of
letters can be found at the Gay and Lesbian Activists Alliance’s Transgender Rights index, http://glaa.org/
projects/transgender.shtml (last visited Apr. 4, 2010).
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rulemaking’s exemption for individuals who are “incarcerated, institutionalized,
or otherwise within the District’s custody”164 was far too broad to be reason-
able.165 District agencies hold residents in “custody” in a wide range of settings
including jails,166 psychiatric facilities,167 drug treatment facilities,168 and
nursing homes and group homes for people with disabilities.169 Given the
District’s history of substandard care for institutionalized residents,170 and the
special vulnerability of transgender individuals in custodial environments,171

adopting such a broad exemption was neither “necessary nor wise.”172

Second, the Office of Human Rights’ assertion that transgender people in
custody pose unspecified “unique circumstances”173 was not a suitable justifica-
tion for dismantling protections for transgender people in custody.174 The
implication of the proposed exemption—that the “safety and security of the other
[non-transgender] individuals in the facility”175 should be considered—
erroneously implied that transgender individuals would pose a danger to other
inmates if housed based on gender identity and expression.176 The proposed
justification was informed by inaccurate and transphobic misconceptions that
transgender individuals, especially transgender women, are inclined to sexual
predation. In fact, transgender individuals in custody are at extreme risk of
physical danger,177 humiliation,178 and damaging psychological effects from
improper classification and housing.179

164. Proposed Rulemaking, supra note 151.
165. See Rifkin, supra note 163, at 2; see also Boggs, supra note 163, at 2-3.
166. See Rifkin, supra note 163, at 5-6.
167. See id. at 6-7.
168. See id. at 7.
169. See id. at 7-8.
170. See, e.g., Letter from Wan J. Kim, Assistant Attorney General, U.S. Department of Justice, Civil

Rights Division, to Anthony A. Williams, Mayor, District of Columbia 2 (May 23, 2006), available at
http://www.justice.gov/crt/split/documents/St_Es_findlet_5-23-06.pdf (concluding that “numerous con-
ditions at practices at St. Es [psychiatric hospital] violate the constitutional and federal statutory rights of
its residents”); supra note 64 (D.C. corrections facilities). Cf Rifkin, supra note 163, at 1.

171. See infra part II.
172. See Boggs, supra note 163, at 3.
173. Proposed Rulemaking, supra note 151.
174. See Rifkin, supra note 163, at 2.
175. Proposed Rulemaking, supra note 151, at § 801.4.
176. Cf. Mottet, supra note 163, at 2 (referencing a federal court’s holding that a non-transgender

inmate’s constitutional right to privacy was not violated when she was housed in a cell with a transgender
woman, Crosby v. Reynolds, 763 F. Supp. 666 (D. Me. 1991)).

177. See, e.g., Rifkin, supra note 163, at 5 (describing the plight of a transgender client who was
sexually harassed and abused over the 36-hour period following her arrest after being housed in a men’s
correctional facility in the District).

178. See, e.g., Boggs, supra note 163, at 6 (describing how transgender women in men’s holding
facilities in D.C. are required to wear one-piece jumpsuits that force them to disrobe completely in order
to use the toilet).

179. See id. (citing testimony regarding the harmful psychological effects of referring to transgender
individuals with the wrong pronoun and engaging in other “purposeful abusive behavior” forbidden by
the D.C. Human Rights Act).
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Third, advocates argued that the proposed regulations would violate the Eighth
Amendment’s prohibition against cruel and unusual punishment.180 Ample
research and case law indicate that transgender individuals are at greater risk of
abuse when classified and housed based on birth sex or genitalia.181 Correctional
facilities must take “reasonable measures to guarantee the safety of inmates,”182

and thus cannot ignore the obvious safety risks of rape and assault when housing
a transgender female inmate with male inmates.183 As such, a transgender or
gender-variant inmate’s sense of safety and gender identity and expression must
be of primary concern during housing and classification decisions.184

Fourth, a handful of state and local corrections systems in the U.S. already
house at least some transgender prisoners using methods other than genitalia-
based classification systems.185 Los Angeles and San Francisco counties
maintain dedicated units for self-identified transgender women.186 Advocates
argued that the District of Columbia should join these other municipalities in
crafting common-sense classification and housing policies that provide humane
treatment for transgender arrestees and inmates.

Finally, advocates explained that the upcoming regulations for the federal
Prison Rape Elimination Act (2003) may soon require all local correctional
systems to consider transgender and gender-variant status during classification
and housing.187 As of summer 2008, draft regulations identified transgender
status as a category of inmate especially vulnerable to abuse and required
correctional staff to identify transgender inmates and provide heightened sight
and sound supervision to those inmates.188 Thus, advocates argued that it was
inefficient to adopt rulemaking requiring the opposite of what the upcoming
federal Prison Rape Elimination Act regulations may require.189

The strident opposition to the D.C. Office of Human Rights also caught the
attention of the D.C. City Council. By August of 2008, one month after the Office
first published the proposed regulations the majority of the City’s Council
Members publicly expressed reservations or opposition to the proposed exemp-

180. U.S. CONST. AMEND. VIII; see Mottet, supra note 163, at 2 (“Allowing the [Department of
Corrections] to discriminate against transgender individuals by forcing them to be classified as a gender
other than the one they identify should be considered a form of cruel and unusual punishment.
Classification for housing affects more than which cell a person is housed in. Policies concerning clothing
. . . strip searches . . . and exposure to sexual assault are just a few areas affected by the proposed
changes.”).

181. See, e.g., Rifkin, supra note 163, at 3.
182. See Boggs, supra note 163, at 4 (citing Hudson v. Palmer, 468 U.S. 517, 526-27 (1984)).
183. See id. at 4.
184. See Rifkin, supra note 163, at 3.
185. These include Massachusetts, Los Angeles and San Francisco counties, New York State, King

County, Washington (Seattle), Multnomah County, Oregon (Portland), Minnesota, Idaho, Michigan, New
Hampshire, Alaska and Arizona. Boggs, supra note 163, at 7.

186. See Boggs, supra note 163, at 7.
187. See id. at 5.
188. See id. at 5-6.
189. See id. at 5.
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tions.190 The Coalition attracted further attention to their cause by opposing the
confirmation of then-Interim Attorney General Peter Nickles because of his
efforts to roll back D.C. Human Rights Act protections for transgender people.191

Ultimately, the D.C. Office of Human Rights failed to finalize the proposed
amendment to the D.C. Human Rights Act regulations. The Coalition continued
to meet with officials from the Department of Corrections and the Interim
Attorney General’s office through the fall of 2008 and winter of 2009.

4. Outcomes of the Department of Corrections Campaign

On February 20, 2009, seven months after the failed proposed rulemaking by
the D.C. Office of Human Rights, the D.C. Department of Corrections enacted a
sharply revised policy on the classification and housing of transgender inmates in
local correctional facilities,192 making DC “one of only a few jurisdictions in the
nation to permit transgender inmates to be housed according to their gender
identity in appropriate cases.”193

The D.C. Department of Correction’s policy incorporates the following
changes suggested by the D.C. Trans Coalition. First, the policy creates a
Transgender Committee, to include a medical practitioner, mental health
clinician, correction supervisor, Chief Case Manager, and a “DOC-approved
volunteer who is a member of the transgender community or an acknowledged
expert in transgender affairs.”194 Any inmate who identifies as transgender or
intersex upon intake, or at any other time during incarceration, will have their
records assessed by the Transgender Committee who will house that individual

190. See Karl Lahring, Councilmembers’ Answers on Corrections Discrimination Against Transgen-
ders (Sept. 30, 2008), http://glaa.org/archive/2008/councilmembersondocdiscrimination0930.shtml; see
also Letter from Mary Cheh, Council Member, District of Columbia City Council, to Alexis Taylor,
General Counsel, D.C. Office of Human Rights (Aug. 7, 2008) (on file with author) (opposing the
proposed rulemaking as “ill-advised, both as a matter of public policy and as a matter of law”); Letter
from Jack Evans, Council Member, District of Columbia City Council, to Alexis Taylor, General
Counsel, D.C. Office of Human Rights (July 29, 2008) (on file with author) (“I cosponsored and
supported the ‘The Human Rights Clarification Amendment Act of 2005’ to protect transgendered people
from discrimination. If this rulemaking were to go forward, it would have a negative effect on the many
efforts we have made to protect the rights of all citizens.”); Schwartz, supra note 150 (“It has been
reported that the Executive’s reasoning for proposing to exempt the Department of Corrections is that it
will help the Department protect transgender inmates from possibly being harmed based on who they are.
But, the purpose of the law you seek to circumvent with this exemption is precisely that: to protect a
certain class of citizens from all kinds of harm, based on who they are.”).

191. See Letter from Jason A. Terry, Member, D.C. Trans Coalition, to Yvette Alexander, Council
member, District of Columbia (Feb. 25, 2009) (on file with author) (“This chain of events led the DC
Trans Coalition to formally oppose Mr. Nickles’ nomination as Attorney General.”). Cf. Hamil R. Harris
and Nikita Stewart, In a Close Vote, D.C. Council Confirms Nickles as Attorney General, WASH. POST

(Nov. 19, 2008), http://www.washingtonpost.com/wp-dyn/content/article/2008/11/18/AR20081118
03194.html.

192. Revised Policy, supra note 12.
193. Nickles, supra note 13.
194. Revised Policy, supra note 12.
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based on their individual needs and vulnerability in the jail population.195 The
creation of a Transgender Committee and individual assessment of each
transgender or intersex inmate is an important step forward in the fight for
humane treatment for transgender inmates in the District.

Additionally, the policy requires corrections officers to document if the inmate
identifies as “transgender” or “vulnerable,”196 and prohibits strip searches or
invasive medical examinations of the genitalia in front of other inmates.197 The
policy also provides a procedure for inmates to begin or continue hormone
therapy with medical authorization.198

Unfortunately, the policy fails to describe explicit oversight or enforcement
mechanisms. Also, the policy does not guarantee gender-appropriate clothing for
all inmates,199 nor does it provide access to gender-affirming health care in all
cases.200 Current policy states that Department of Corrections officers will call all
inmates by last names only “without reference to gender specific identifiers.”201

It is highly unrealistic that corrections officers will be able to refrain from ever
using pronouns when addressing any inmate, thus illustrating a deeper concern:
that corrections officers will not treat transgender inmates with respect.

The Coalition expressed frustration with the process of their policy negotia-
tions with the D.C. Department of Corrections. Members accused the Attorney
General of driving the negotiation process and not giving adequate notice of
upcoming hearings in an attempt to discourage meaningful community input.202

Those active in the campaign celebrated the policy victory, but cautioned against
community apathy, calling the new policy “the start of a dialogue, not an end.”203

III. DEPARTMENT OF CORRECTIONS CAMPAIGN EVALUATION

A. LESSONS FOR LAWYERS

1. Successful Community Strategies for Social Change

The D.C. Trans Coalition’s Department of Corrections campaign illustrates a
number of effective advocacy strategies for all-volunteer community groups.
First, the Coalition launched the Department of Corrections campaign by
building momentum from other successful campaigns, most notably its victory

195. Id.
196. Id. at (9)(a).
197. Id. at (9)(b)-(c); (10)(i).
198. Id. at (10)(f).
199. See id. at (10)(g) (“Transgender, and intersex inmates will be provided standard jail attire”).
200. For example, hormones may be denied if not “clinically indicated” or determinable by

“appropriate medical staff.” See id. at (10)(f). Additionally, if a transgender person is not receiving
hormone therapy at the time of their incarceration, they may only begin therapy upon receiving “medical
authorization.” See id.

201. Id. at (9)(g).
202. J. Rhodes Perry, supra note 15.
203. Id.
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with the Metropolitan Police Department. All Coalition campaigns have built
upon an initial successful campaign to pass anti-discrimination protections for
transgender residents, which lends anti-discrimination legislative support.

Second, the Coalition built support for its campaign through an already
established advocacy infrastructure in D.C.’s gay, lesbian, and bisexual commu-
nities. The Coalition educated residents and collected petition signatures during
the District’s multiple Pride events in the summer of 2008. Also, the Coalition
built relationships with local journalists for LGBT newspapers which had
covered transgender-related stories in the past. And perhaps most significantly,
the Coalition garnered the support of the Gay and Lesbian Activists Alliance
(GLAA), a powerful local ally with a large membership base and experience with
political struggles in the District. GLAA played a significant role in coordinating
the opposition to the Office of Human Rights’ proposed rulemaking.

Third, the Coalition responded quickly to the District’s missteps. The D.C.
Office of Human Rights’ proposed rulemaking was an enormous mistake by the
District that prompted significant backlash from a broad range of legal advocates.
The Coalition quickly drew connections between the proposed rulemaking and
the vulnerability of transgender inmates. Additionally, the Coalition did not
hesitate to step into an already contentious debate regarding the D.C. Attorney
General’s confirmation hearing when it publicly opposed the interim Attorney
General because he blocked the campaign’s progress in order to gain support
from City Council Members.

2. Successful Social Justice Lawyering Strategies

The campaign is also an example of successful collaboration between social
justice lawyers and the community. Lawyers often play significant roles in social
justice work, but also run the risk of unintentionally co-opting movements204 and
reinforcing existing power inequalities between lawyer and client.205 Because
lawyers are trained to rely on traditional legal strategies such as litigation, they
often overlook effective non-legal strategies.206 Legal scholars have developed a
rich body of work describing and critiquing social justice lawyering and
describing the theoretical and practical interplay between legal reform and

204. See Lobel, The Paradox of Extralegal Activism, supra note 21, at 939 (presenting an exhaustive
taxonomy of cooptation in social justice lawyering literature).

205. Unfortunately, when lawyers work closely with subordinated clients, there is a danger that the
client’s needs will not be primary, but instead, “[a]ll too often, lawyers exploit these valuable encounters
to advance personal moral and political agendas.” Anthony V. Alfieri, Rebellious Lawyering: One
Chicano’s Vision of Progressive Law Practice by Gerald P. Lopez, 107 HARV. L. REV. 1747, 1750-51
(1994) (book review).

206. Cf. Diamond, Community Lawyering, supra note 20, at 84-85 (“The rebellious [lawyering]
model . . . attempt[s] to eliminate . . . the distance between the lawyer and the client by encouraging the
lawyer to consider non-legal courses of action . . . At bottom, the idea of rebellious lawyering demands
that lawyers . . . nurture sensibilities and skills compatible with a collective fight for social change.”)
(internal quotations omitted).
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community organizing.207

Advocates advise lawyers to support the leadership and expertise of commu-
nity members, with lawyers serving as “counselor[s] and advisor[s]”208 instead of
decision-makers. A crucial role for social justice lawyers is to “‘bear witness’ to
the harm visited upon clients and communities,”209 and “‘pitch in’ to help in their
defense.”210

The D.C. Coalition reached out to lawyers in a key moment—the proposed
rulemaking—in order to maximize leverage with government officials. Lawyers
interpreted language in the D.C. Human Rights Act’s regulations regarding
gender identity and expression and formally opposed the proposed rulemaking
through written comments. The comments in opposition contained valuable
research, and legal and policy arguments useful to the Coalition’s broader goals.
The outpouring of opposition to the proposed rulemaking pressured District
government officials to develop a favorable outcome to negotiations with the
D.C. Trans Coalition. Additionally, lawyers acted as conduit between the D.C.
Trans Coalition and the Attorney General in some cases.211

3. Lawmaking or Litigation? A Both/And Model

The D.C. Trans Coalition historically has dedicated their limited resources to
campaigns that prioritize law reform efforts, including policy creation, supported
by community education and organizing. Lawmaking strategies have a number of
benefits for under-resourced community organizations. First, policy-reform
campaigns are strongest when a diverse group of community members partici-
pate. Community members are the experts in the substance of laws and policies
that affect their lives,212 and this experience often translates into informed and
effective policies. While social justice legal scholars are wise to encourage
lawyers to consider non-legal courses of action,213 community members are
perhaps better suited than lawyers to engage in policy creation.

Second, policy-reform campaigns require participation from many community

207. See, e.g., Scott L. Cummings & Ingrid V. Eagly, A Critical Reflection on Law and Organizing, 48
U.C.L.A. L. REV. 443, 443 (2001) (offering critique of the paradigm that privileges organizing over legal
reform and examining how poverty lawyers incorporate organizing into their practice).

208. See Cruz, [On the] Road Back In, supra note 22, at 255 (“Of the work I have engaged in at the
community level, success has only been possible due to the strengths of the community itself; the
technicalities of the law were only a part of the picture. To see so clearly that the law and the lawyer were
secondary, tools in the hands of those represented, helped me to see the role of the lawyer as being side by
side the client and sometimes behind the client . . . .”).

209. See Alfieri, Rebellious Lawyering, supra note 205, at 1752.
210. See id.
211. It is illustrative of the powerful status attorneys enjoy, simply by being attorneys, that the

Attorney General sent the final revised Department of Corrections policy to an attorney at the Washington
Lawyers Committee who served as an advisor and at no time represented the Coalition as counsel. See
Nickles, supra note 13.

212. Cf. Alfieri, Rebellious Lawyering, supra note 205, at 1758 (legal knowledge is “merely one
practical knowledge among other practical knowledges.”) (internal quotations omitted).

213. See Diamond, Community Lawyering, supra note 20, at 84-85.
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members when compared to the restricted role of plaintiffs in litigation.214

Lawmaking campaigns build leadership capacity in the community as members
strategize together and serve in leadership roles. Educational campaigns build
broad mailing lists of supporters who may assist with future campaigns.
Relationships between members and journalists develop or strengthen. As a
result, after the campaign communities frequently have more resources for future
social justice work.

Third, lawmaking strategies have the benefit of being relatively inexpensive,
especially when compared to litigation. Fourth, lawmaking strategies allow for
hybrid victories. In a courtroom, only one side wins. In policy creation or reform,
parties negotiate goals and often some goals are achieved while others are not.215

Litigation also benefits the community, albeit in a different manner. Litigation
attracts media attention and can raise public awareness of a social justice
campaign, which in turn assists with education and organizing efforts.216 Perhaps
most crucially for individuals who are institutionalized, litigation also offers a
formal discovery period, whereby courts can require corrections officers and
government officials to testify regarding conditions in the jails that are otherwise
notoriously difficult for advocates to access.217 Finally, litigation is the most
traditional route for enforcing existing laws and policies and is a powerful tool
for forcing action in the executive branch of government.218

In the fight for humane treatment for transgender inmates, neither lawmaking
nor litigation strategies are inherently more effective or dangerous,219 but are
merely different tools to be used in the hands of community members and
supporting social justice lawyers. As the D.C. Trans Coalition’s campaign
continues, members may pursue litigation avenues in an effort to enforce the new

214. See, e.g., Gordon, We Make the Road, supra note 22, at 438 (“The worker who benefits from the
legal action has not learned the skills that she will need to fight back the next time she is exploited;
instead, she has learned that she should seek out a lawyer to solve her problems.”).

215. Cf. White, To Learn and to Teach, supra note 22, at 757 (explaining how litigants must propose
remedies that can be administered by the courts, thus restricting creative solutions).

216. See, e.g., Gordon, We Make the Road, supra note 22, at 442 (observing that within the dual
organizing and legal services organization, the legal clinic draws potential members in the community
organizing projects of the organization because “new cases . . . occasionally serve as a starting point for
organizing by mobilizing workers to challenge their own problems”); see also White, To Learn and to
Teach, supra note 22, at 758 (noting that litigation can have the secondary effect of drawing attention to
grievances that the law itself cannot remedy thus “removing ideological barriers to political action by the
subordinated themselves”).

217. See, e.g., Parker, Female Inmates Living in Fear, supra note 51, at 460 (noting that trial
testimony revealed “a culture of routine acceptance of sexual encounters between staff and inmates” in a
class action lawsuit challenging sexual misconduct in District of Columbia corrections facilities).

218. But see White, To Learn and to Teach, supra note 22, at 756 (discussing how “in some
circumstances where institutional practices are challenged, courts have difficulty fashioning effective
remedies”).

219. See, e.g., Nan D. Hunter, Lawyering for Social Justice, 72 N.Y.U. L. REV. 1009, 1020 (1997)
(“Both legislative and litigation arenas have the potential to mobilize and demobilize by empowering
those who seek legal assistance or by imposing the role of passive clients onto persons who were initially
engaged.”).
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classification and housing policy for transgender inmates.220

B. ENFORCEMENT, REMEDIES, AND POSSIBLE NEXT STEPS FOR THE CAMPAIGN

Winning a relatively progressive classification and housing policy for transgen-
der inmates is an important victory for transgender and gender-variant residents
in the District of Columbia. Unfortunately, the mere presence of a written policy
does not ensure that the Department of Corrections will implement the policy
correctly. In fact, community partners who serve recently arrested and released
transgender individuals report that little has changed in the D.C. Jail.221

Developing a strategy to implement and enforce the policy will be the next phase
of the D.C. Trans Coalition’s Department of Corrections campaign.222

The District’s Department of Corrections has a history of enacting progressive
policies but failing to implement them effectively.223 In the 1990s, a class action
lawsuit filed by female inmates in the D.C. Jail224 resulted in the District adopting
its first Sexual Misconduct Policy.225 Five years later, lawsuits uncovered horrific
ongoing abuses, including sexual misconduct of female inmates and repeated
sexual assaults by corrections officers.226 Even though the policy set forth
“reporting, investigative, and disciplinary channels for female inmates who are
abused in prison, it has continued to fail to aid women who have been abused.”227

To ensure enforcement of the District’s new classification and housing policy
for transgender inmates, the Coalition will need to adopt creative strategies228

and again draw support from social justice lawyers and advocates. Eventually, if
conditions do not improve for transgender and gender-variant arrestees and
inmates in local correctional facilities, the community members may request

220. The integration of grassroots advocacy and litigation, known as “community-based lawyering,”
is known to increase “client participation in the lawyering process.” Alfieri, supra note 205, at 1757.

221. See Letter from Jason A. Terry (Feb. 25, 2009), supra note 191.
222. The Coalition faces numerous challenges in tracking implementation of the classification and

housing policy in the insulated D.C. Jail environment. To gather information on implementation and
enforcement, coalition members rely on community networks and request information from government
officials. See Letter from Jason A. Terry to Devon Brown, Director, Department of Corrections (Oct. 21,
2009), available at http://dctranscoalition.files.wordpress.com/2009/10/dctc-to-d-brown-10-21-09.pdf
(requesting information on policy implementation and enforcement).

223. Cf. Parker, Female Inmates Living in Fear, supra note 51, at 466-70.
224. Women Prisoners of the D.C. Dep’t of Corr. v. District of Columbia, 877 F. Supp. 634 (D.D.C.

1994) rev’d in part and aff’d in part, 93 F.3d 910 (D.C. Cir. 1996).
225. See Parker, Female Inmates Living in Fear, supra note 51, at 466-70.
226. See id. at 450-51 (citing Newby v. District of Columbia, 59 F. Supp. 2d 35, 37 (D.D.C. 1999),

Daskalea v. District of Columbia, 227 F.3d 433 (D.C. Cir. 2000)).
227. Id. at 468-69.
228. For example, the Coalition may choose to identify a community partner—such as a prisoners’

civil rights legal organization—with the resources to research and publish a report on transgender
inmates’ experiences in District correctional facilities. Cf. SYLVIA RIVERA, supra note 71; D.C.
PRISONERS’, supra note 63. Additionally, some community interest has coalesced around working to
repeal legislation designating Prostitution Free Zones that increases the already high-level of criminaliza-
tion and police profiling of low-income transgender women of color, thus tackling the root causes of
disproportionate incarceration for the District’s transgender residents. See infra part I(a).
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support from local legal organizations in filing suit against the Department of
Corrections.229

CONCLUSION

The D.C. Trans Coalition designed and executed a creative and responsive
campaign to fight for humane conditions for transgender inmates. The campaign
offers a rich illustration of a community-led struggle that adopted non-legal
strategies, such as policy and lawmaking advocacy, in order to meet its goals. The
Coalition’s collaboration with social justice lawyers centered on a specific issue
for maximum leverage with government officials is one illustration of the
viability of social justice lawyering models that embrace community leadership
and seek to avoid some of the dangers of cooptation.

Still, the District’s adoption of a new policy regarding the classification and
housing of transgender inmates is only one step in the struggle for humane
conditions for transgender inmates. The next phase of the campaign—enforcing
the new policies in D.C.’s stalwart and entrenched criminal justice system—will
also be a challenging phase for the community and allied social justice lawyers.

The District has a long history of celebrating the adoption of so-called
“progressive” policies, but failing to implement the policies effectively, leaving
structural problems unresolved, or worse, ignored under the veneer of “progress.”
The new policy may be an important model for other municipalities to adopt,
which in itself is a significant victory. The ultimate test will be whether
transgender detainees and inmates are protected from harm and provided with a
humane experience while within the District’s custody.

229. Unfortunately, numerous obstacles exist for incarcerated residents of the District who seek legal
remedies through litigation, including the narrowness of the eight amendment’s “deliberate indifference”
standard, the Prisoner Reform Litigation Act’s physical injury requirement and the District courts’ narrow
interpretation of D.C. law protecting inmates as only a duty to exercise reasonable care. See Parker,
Female Inmates Living in Fear, supra note 51, at 456-61, 461-63, 463-64; JOHN J. GIBBONS, supra note
96.
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